
Alternatives to DD Guardianship in Idaho

Persons in Idaho who have developmental disabilities are afforded special protections in the appointment of a guardian. Idaho Code §66-401 contains legislative intent that persons with developmental disabilities are entitled to be cared for in a manner consistent with their legal rights and in a manner that is no more restrictive than necessary for their protection.

A guardianship for someone under the DD Act is for the purpose of assuring protection of a person with a developmental disability who may not fully be able to make decisions in their own best interests. Although a full guardianship under the Developmental Disabilities Act may be appropriate in some circumstances, other alternatives may allow the person with a developmental disability to retain and exercise as many of their remaining rights as possible. 

Listed below are alternatives to a full guardianship. The alternatives provided below are for informational purposes only. DHW staff are not allowed to offer advice or suggestions. If you have a  need for further advice or wish to pursue one of these options, you may consider seeking the advice of legal council or an otherwise qualified professional. 

1. Limited Guardianships

The DD Act contains provisions for limited guardianships. In limited guardianships, the powers of the guardian are specified in the letters of guardianship (court order). The ward (person with a developmental disability) retains autonomy in areas that are not specified in the letters of guardianship. Limited guardianships are preferable in any case where the person with a developmental disability has capacity to make some of his own decisions.

Limited guardianships are an alternative to full guardianships for people with developmental disabilities who may possess limited decision making capacity. For example, someone may be able to make routine decisions such as personal preferences for religion, friendships, dietary, or spending small amounts of money but need more support in making significant medical or financial decisions. 

2. Financial Concerns

If concerns for a person with a developmental disability are primarily financial, several alternatives may be explored with appropriate professionals, as listed below:

· Representative Payee for Social Security benefits. The payee receives the monthly payment instead of the eligible person and agrees to spend the money for the care and best interests of that person. This requires that application be made to the Social Security Administration.  Guardianship is not required.

· Bank accounts that require co-signature. Joint accounts do not require legal guardianship status. This allows for oversight of expenditures.
· Trusts. Both assets and income can be paid into a trust for the benefit of the individual, but under the control of a trustee who is obligated to provide for the support and care according to the terms of the trust.

· A more restrictive alternative for addressing financial concerns is conservatorship. Generally, a conservator makes decisions regarding a person’s property and makes no decision regarding the individual person. In a conservatorship, a person is appointed by the court to manage or make decisions about the property of a protected person. 

Conservatorships are likely to be used where there are significant assets and the primary concern is financial. Where there are significant assets and the person also has a need for a guardian, it’s recommended that conservator also be appointed at the time a guardian is appointed; the conservator may be a different person that the guardian.

Like a guardian, a conservator is appointed by a court order. Appointment of a conservator may be made if the court determines, “that (1) the person is unable to manage his property and affairs effectively for reasons such as mental illness, mental deficiency, physical illness or disability, chronic use of drugs, chronic intoxication, confinement, detention by a foreign power, or disappearance; and (2) the person has property which will be wasted or dissipated unless proper management is provided, or that funds are needed for the support, care and welfare of the person or those entitled to be supported by him and that protection is necessary or desirable to obtain or provide funds.”

3. Medical Concerns

If the primary concerns are medical issues, guardianship may not be necessary.  Guardianship is not essential for consent to general medical treatment.

· If an individual is incapable of giving consent for medical care, consent may be given by a parent or spouse. If these persons are unavailable, a relative or other competent person representing him or herself to be responsible for the health care of such person may authorize treatment.

· Even if a person with a developmental disability has a guardian, Idaho Code prohibits the guardian from consenting to sterilization. Sterilization can only take place following a separate court hearing and an order unless there is a valid medical reason other than to prevent conception. An order of guardianship does not give the guardian power to consent to sterilization.

· An advance directive is a written instruction which guides care when an individual is terminally ill or incapacitated and unable to communicate his desires. NOTE: The individual must be competent at the time of the creation of such advance directives which may rule this option out for an individual whose competence is in question.

4. Power of Attorney

A power of attorney is a voluntary designation by a person of sound mind. The person granting the power of attorney is free to define the scope of authority of the designated person and usually powers of attorney are given for limited and narrowly defined purposes. 

This option may only be considered where a person with a developmental disability is competent to make such an appointment to designate another to act on his behalf in the event that he becomes incapacitated. A power of attorney by someone who is not competent is invalid and a person appointed in such case could be prosecuted for exploitation under Idaho criminal codes.

The key point for a person with a developmental disability is whether he is of sound mind and has sufficient capacity at the time the power of attorney was executed. An example where this might be appropriate is for an individual who has a physical disability such as cerebral palsy but is competent to make decisions may be recognized as having the ability to execute a valid power of attorney.

5. Co-Guardianship

Only a court may appoint a guardian for a person with a developmental disability. A court may appoint more than one guardian, known as a co-guardian, in some circumstances. It can be used when there’s a possibility of the current guardian becoming unable to act as guardian. An example of this might be an aging guardian of a person with a developmental disability who anticipates becoming unable to carry out his responsibilities as a guardian. He may request the court to appoint another person, such as a sibling, to become a co-guardian. This allows for a smooth transfer of guardianship responsibilities when one of the co-guardians is unavailable or unable to carry out their responsibilities as guardian.
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