DEPARTMENT OF HEALTH AND WELFARE Docket No. 16-0313-1501
Consumer-Directed Services PENDING RULE

DATED this 31st Day of August, 2015.

LSO Rules Analysis Memo

Italicized red text that is double underscored is new text that has been added to the pending rule.

THE FOLLOWING IS THE TEXT OF DOCKET NO. 16-0313-1501

010. DEFINITIONS.

01. Circle of Supports. People who encourage and care about the participant and provide unpaid
supports. (3-30-07)
02. Community Support Worker. An individual, agency, or vendor selected and paid by the
participant to provide community support worker services. (3-30-07)
03. Community Support Worker Services. Community support worker services are those identified
supports listed in Section 110 of these rules. (3-30-07)
04. Consumer-Directed Community Supports (CDCS). For the purposes of this chapter, consumer-
directed supports include Self-Directed Community Supports (SDCS) and Family-Directed Community Supports
(FDCS). (7-1-11)

0s. Family-Directed Community Supports (FDCS). A program option for children eligible for the
Children's Developmental Disabilities (DD) Waiver and the Children's Home and Community Based Services State

Plan Option described in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits.” (7-1-11)

06. Financial Management Services (FMS). Services provided by a fiscal employer agent that

include: (3-29-10)

a. Financial guidance and support to the participant by tracking individual expenditures and

monitoring overall budgets; (3-30-07)

b. Performing payroll services; and (3-30-07)

c. Handling billing and employment related documentation responsibilities. (3-30-07)

07. Fiscal Employer Agent (FEA). An agency that provides financial management services to

participants who have chosen the CDCS option. The fiscal employer agent (FEA) is selected by the participant. The

duties of the FEA are defined under Section 3504 of the Internal Revenue Code (26 USC 3504). (7-1-11)
08. Goods. Tangible products or merchandise that are authorized on the support and spending plan.

(3-30-07)

09. Guiding Principles for the CDCS Option. Consumer-Directed Community Supports is based

upon the concept of self-determination and has the following guiding principles: (7-1-11)

a. Freedom for the participant to make choices and plan his own life; (3-30-07)
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b. Authority for the participant to control resources allocated to him to acquire needed supports;

(3-30-07)

c. Opportunity for the participant to choose his own supports; (3-30-07)

d. Responsibility for the participant to make choices and take responsibility for the result of those

choices; and (3-30-07)

e. Shared responsibility between the participant and his community to help the participant become an

involved and contributing member of that community. (3-30-07)

10. Home and Community Based Services (HCBS). HCBS are those long-term services and supports

that assist eligible participants to remain in their home and community. ( )

161. Participant. A person eligible for and enrolled in the Consumer-Directed Services Programs.
(7-1-11)

142. Readiness Review. A review conducted by the Department to ensure that each fiscal employer
agent is prepared to enter into and comply with the requirements of the provider agreement and this chapter of rules.
(3-29-10)

123. Self-Directed Community Supports (SDCS). A program option for adults eligible for the Adult
Developmental Disabilities (DD) Waiver described in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits.”
(7-1-11)

134. Support and Spending Plan. A support and spending plan is a document that functions as a
participant’s plan of care when the participant is eligible for and has chosen a consumer-directed service option. This
document identifies the goods or services, or both, selected by a participant, including those goods, services, and
supports available outside of Medicaid-funded services that can help the participant meet desired goals, and the cost
of each of the identified goods and services. The participant uses this document to manage his individualized budget.

(3-29-12)

145. Supports. Services provided for a participant, or a person who provides a support service. A
support service may be a paid service provided by a community support worker, or an unpaid service provided by a
natural support, such as a family member, a friend, neighbor, or other volunteer. A person who provides a support
service for pay is a paid support. A person who provides a volunteer support service is a natural support.  (3-30-07)

156. Support Broker. An individual who advocates on behalf of the participant and who is hired by the
participant to provide support broker Services. (3-30-07)

167. Support Broker Services. Services provided by a support broker to assist the participant with
planning, negotiating, and budgeting. (3-30-07)

178. Traditional Adult DD Waiver Services. A program option for participants eligible for the Adult
Developmental Disabilities (DD) Waiver consisting of the specific Medicaid Enhanced Plan Benefits described in
IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits.” (7-1-11)

1819. Traditional Children's DD Waiver Services. A program option for children eligible for the
Children's Developmental Disabilities (DD) Waiver consisting of the specific Medicaid Enhanced Plan Benefits
described in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits.” (7-1-11)

#920. Traditional Children's HCBS State Plan Option Services. A program option for children
eligible for the Children's Home and Community-Based Services (HCBS) State Plan Option consisting of the specific
Medicaid Enhanced Plan Benefits described in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits.” (7-1-11)

201. Waiver Services. A collective term that refers to services provided under a Medicaid Waiver
program. (3-29-10)
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(BREAK IN CONTINUITY OF SECTIONS)

101. ELIGIBILITY.

01. Determination of Medicaid and Home and Community Based Services - DD Requirements. In
order to choose the CDCS option, the participant must first be determined Medicaid-eligible and must be determined
to meet existing DD waiver programs or HCBS State Plan Option requirements as outlined in IDAPA 16.03.10,

“Medicaid Enhanced Plan Benefits.” (7-1-11)

02. Participant Agreement Form. The participant, and his legal representative, if one exists, must

agree in writing using a Department-approved form to the following: (3-30-07)
a. Accept the guiding principles for the CDCS option, as defined in Section 010 of these rules;

(7-1-11)

b. Agree to meet the participant responsibilities outlined in Section 120 of these rules; (3-30-07)

c. Take responsibility for and accept potential risks, and any resulting consequences, for their support

choices:; and 3-30-65( )

d. Acknowledge and follow the rules in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits.”

Sections 310 through 31; ( )

03. Legal Representative Agreement. The participant's legal representative, if one exists, must agree

in writing to honor the choices of the participant as required by the guiding principles for the CDCS option. (7-1-11)

(BREAK IN CONTINUITY OF SECTIONS)

120. PARTICIPANT RESPONSIBILITIES.
With the assistance of the support broker and the legal representative, if one exists, the participant is responsible for

the following: (3-30-07)
01. Guiding Principles. Accepting and honoring the guiding principles for the CDCS option found in
Section 010 of these rules. (7-1-11)

02. Person-Centered Planning. Participating—in Directing the person-centered planning process in
order to identify and document paid and unpaid support and service needs, wants, and preferences. {3-29-42) )

03. Rates. Negotiating payment rates for all paid community supports he wants to purchase, ensuring
rates negotiated for supports and services do not exceed the prevailing market rate, and that are cost-effective when
comparing them to reasonable alternatives, and including the details in the employment agreements. (3-29-12)

04. Agreements. Completing and implementing agreements for the fiscal employer agent, the support
broker and community support workers and submitting the agreements to the fiscal employer agent. These
agreements must be submitted on Department-approved forms. (3-30-07)

05. Agreement Detail. Ensuring that employment agreements specifically identify the type of support
being purchased, the rate negotiated for the support, and the frequency and duration of the scheduled support or
service. The participant is responsible for ensuring that each employment agreement: clearly identifies the
qualifications needed to provide the support or service; includes a statement signed by the hired worker that he
possesses the needed skills; and the signature of the participant that verifies the same. Additionally, each employment
agreement will include statements that: the participant is the employer even though payment comes from a third
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party; employees are under the direction and control of the participant; services must be delivered consistent with the
rules in IDAPA 16.03.10. “Medicaid Enhanced Plan Benefits.” Sections 31/ through 317: and no employer-related

claims will be filed against the Department. B-30-07( )
06. Plan. Developing a comprehensive support and spending plan based on the information gathered
during the person-centered planning. (3-30-07)
07. Time Sheets and Invoices. Reviewing and verifying that supports being billed were provided and
indicating that he approves of the bill by signing the timesheet or invoice. (3-29-10)
08. Quality Assurance and Improvement. Providing feedback to the best of his ability regarding his
satisfaction with the supports he receives and the performance of his workers. (3-30-07)

(BREAK IN CONTINUITY OF SECTIONS)

136. SUPPORT BROKER DUTIES AND RESPONSIBILITIES.

01. Support Broker Initial Documentation. Prior to beginning employment for the participant, the
support broker must complete the packet of information provided by the fiscal employer agent and submit it to the
fiscal employer agent. This packet must include documentation of: (3-30-07)

a. Support broker application approval by the Department; (3-30-07)

b. A completed criminal history check, including clearance in accordance with IDAPA 16.05.06,
“Criminal History and Background Checks”; and (3-30-07)

c. A completed employment agreement with the participant that identifies the specific tasks and

services that are required of the support broker. The employment agreement must include the negotiated hourly rate
for the support broker, and the type, frequency, and duration of services. The negotiated rate must not exceed the
maximum hourly rate for support broker services established by the Department. (3-30-07)

02. Required Support Broker Duties. Support broker services may include only a few required tasks
or may be provided as a comprehensive service package depending on the participant's needs and preferences. At a
minimum, the support broker must: (3-30-07)

a. Partieipate—in Assist in facilitating the person-centered planning process as directed by the

participant and consistent with the rules in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits,” Sections 313, 376,
and 3 IZ; (B3-36-64( )

b. Develop a written support and spending plan with the participant that includes the paid and unpaid
supports that the participant needs and wants, related risks identified with the participant's wants and preferences, and
a comprehensive risk plan for each potential risk that includes at least three (3) backup plans should a support fail.

This plan must be authorized by the Department; (3-29-12)
c. Assist the participant to monitor and review his budget; (3-30-07)
d. Submit documentation regarding the participant's satisfaction with identified supports as requested
by the Department; (3-30-07)
e. Participate with Department quality assurance measures, as requested; (3-30-07)
f. Assist the participant to complete the annual re-determination process as needed, including
updating the support and spending plan and submitting it to the Department for authorization; (3-30-07)
g. Assist the participant, as needed, to meet the participant responsibilities outlined in Section 120 of
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these rules and assist the participant, as needed, to protect his own health and safety; (7-1-11)
h. Complete the Department-approved criminal history check waiver form when a participant chooses

to waive the criminal history check requirement for a community support worker. Completion of this form requires
that the support broker provide education and counseling to the participant and his circle of support regarding the
risks of waiving a criminal history check and assist with detailing the rationale for waiving the criminal history check

and how health and safety will be protected; and (7-1-11)
i. Assist children enrolled in the Family-Directed Community Supports (FDCS) Option as they
transition to adult DD services. (7-1-11)
i Sign the written support and spending plan as required in IDAPA 16.03.10. “Medicaid Enhanced
Plan Benefits.” Section 317. ( )
03. Additional Support Broker Duties. In addition to the required support broker duties, each support
broker must be able to provide the following services when requested by the participant: (3-30-07)
a. Assist the participant to develop and maintain a circle of support; (3-30-07)
b. Help the participant learn and implement the skills needed to recruit, hire, and monitor community
supports; (3-30-07)
c. Assist the participant to negotiate rates for paid community support workers; (3-30-07)
d. Maintain documentation of supports provided by each community support worker and participant's
satisfaction with these supports; (3-30-07)
e. Assist the participant to monitor community supports; (3-30-07)
f. Assist the participant to resolve employment-related problems; a#d 3-36-07K )

g. Assist the participant to identify and develop community resources to meet specific needs-; and
)
h. Assist the participant in distributing the support and spending plan to community support workers
or vendors as described in IDAPA 16.03.10. “Medicaid Enhanced Plan Benefits.” Section 317. ( )
04. Termination of Support Broker Services. If a support broker decides to end services with a

participant, he must give the participant at least thirty (30) days’ written notice prior to terminating services. The
support broker must assist the participant to identify a new support broker and provide the participant and new
support broker with a written service transition plan by the date of termination. The transition plan must include an
updated support and spending plan that reflects current supports being received, details about the existing community
support workers, and unmet needs. (3-30-07)

(BREAK IN CONTINUITY OF SECTIONS)

160. SUPPORT AND SPENDING PLAN DEVELOPMENT.

01. Support and Spending Plan Requirements. The participant, with the help of his support broker,
must develop a comprehensive support and spending plan based on the information gathered during the person-
centered planning. The support and spending plan is not valid until authorized by the Department and must include

the following: (3-30-07)
a. The participant's preferences and interests by identifying all the supports and services, both paid
and non-paid, the participant wants and needs to live successfully in his community. (3-30-07)
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b. Paid or non-paid consumer-directed community supports that focus on the participant's wants,
needs, and goals in the following areas: (7-1-11)
1. Personal health and safety including quality of life preferences; (3-30-07)
ii. Securing and maintaining employment; (3-30-07)
iil. Establishing and maintaining relationships with family, friends and others to build the participant's
circle of supports; (3-30-07)
iv. Learning and practicing ways to recognize and minimize interfering behaviors; and (3-30-07)
V. Learning new skills or improving existing ones to accomplish set goals. (3-30-07)
c. Support needs such as: (3-30-07)
1. Medical care and medicine; (3-30-07)
il. Skilled care including therapies or nursing needs; (3-30-07)
ii. Community involvement; (3-30-07)
iv. Preferred living arrangements including possible roommate(s); and (3-30-07)
V. Response to emergencies including access to emergency assistance and care. This plan should
reflect the wants, preferences, and needs of the whole person, regardless of payment source, if any. (3-30-07)
d. Risks or safety concerns in relation to the identified support needs on the participant's plan. The
plan must specify the supports or services needed to address the risks for each issue listed, with at least three (3)
backup plans for each identified risk to implement in case the need arises; (3-30-07)
e. Sources of payment for the listed supports and services, including the frequency, duration, and

main task of the listed supports and services; a#d

f. The budgeted amounts planned in relation to the participant's needed supports. Community support
worker employment agreements submitted to the fiscal employer agent must identify the negotiated rates agreed upon
with each community support worker along with the specific support being purchased, the frequency and duration
that the support will be provided, and the payment increment; that is, hourly or daily. The fiscal employer agent will
compare and match the employment agreements to the appropriate support categories identified on the initial
spending plan prior to processing time sheets or invoices for payment:; and 3-36-675) )

. Additional HCBS person-centered plan requirements as defined in IDAPA 16.03.10, “Medicaid
Enhanced Plan Benefits.” Sections 373, 316, and 317. ( )

02. Support and Spending Plan Limitations. Support and spending plan limitations include:
(3-30-07)

a. Traditional Medicaid waiver and traditional rehabilitative or habilitative services must not be
purchased under the CDCS option. Because a participant cannot receive these traditional services and consumer-
directed services at the same time, the participant, the support broker, and the Department must all work together to
assure that there is no interruption of required services when moving between traditional services and the CDCS
option; (7-1-11)

b. Paid community supports must not be provided in a group setting with recipients of traditional
Medicaid waiver, rehabilitative or habilitative services. This limitation does not preclude a participant who has
selected the consumer-directed option from choosing to live with recipients of traditional Medicaid services; (7-1-11)

H - HEALTH & WELFARE COMMITTEE PAGE 223 2016 PENDING RULE BOOK



DEPARTMENT OF HEALTH AND WELFARE Docket No. 16-0313-1501
Consumer-Directed Services PENDING RULE

c. All paid community supports must fit into one (1) or more types of community supports described
in Section 110 of these rules. The support and spending plan must not include supports or services that are illegal, that
adversely affect the health and safety of the participant, that do harm, or that violate or infringe on the rights of others;

(3-29-12)

d. Support and spending plans that exceed the approved budget amount will not be authorized; and
(3-30-07)
e. Time sheets or invoices that are submitted to the fiscal employer agent for payment that exceed the
authorized support and spending plan amount will not be paid by the fiscal employer agent. (3-30-07)

161. - 169. (RESERVED)
170. PERSON-CENTERED PLANNING.

01. Participation—in Direction of the Person-Centered Planning Process. The participant agrees to
partieipate—in direct the person-centered planning process in order to identify and document his support and service

needs, wants, and preferences. 3-36-07K )
02. Participant Choice. The participant decides who he wants to participate in the planning sessions in
order to ensure the participant's choices are honored and promoted. (3-30-07)

03. Facilitation of Person-Centered Planning Meetings. The participant may direet facilitate his
person-centered planning meetings, or these meetings may be facilitated by the chosen support broker.

(3-30-07)1 )

04. Focus of Person-Centered Planning. The person-centered planning should focus on identifying
strengths, capacities, preferences, needs, and desired goals of the participant for all life areas. (3-30-07)
05. Timeframes of Person-Centered Planning. The person-centered planning should be completed as

timely as possible in order to provide the necessary information required to develop the participant's support and
spending plan. Time limitations are not currently mandated in order to allow for extensive, comprehensive planning

and thoughtful support and spending plan development. (3-30-07)
06. HCBS Person-Centered Planning Requirements. The person-centered planning process must

meet all HCBS requirements as defined in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits,” Section 316.
—( )

(BREAK IN CONTINUITY OF SECTIONS)

200. QUALITY ASSURANCE.

The Department will implement quality assurance processes to assure: access to consumer-directed services,
participant direction of plans and services, participant choice and direction of providers, safe and effective
environments, and participant satisfaction with services and outcomes. (7-1-11)

01. Participant Experience Survey (PES). Each participant will have the opportunity to provide

feedback to the Department about his satisfaction with consumer-directed services utilizing the PES. (7-1-11)
02. Participant Experience Outcomes. Participant experience information will be gathered at least
annually in an interview by the Department, and will address the following participant outcomes: (3-30-07)
a. Access to care; (3-30-07)
b. Choice and control; (3-30-07)
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c. Respect and dignity; (3-30-07)
d. Community integration; and (3-30-07)
e. Inclusion. (3-30-07)
03. Fiscal Employer Agent Quality Assurance Activities. The fiscal employer agent must participate
in quality assurance activities identified by the Department such as readiness reviews, periodic audits, maintaining a
list of criminal history check waivers, and timely reporting of accounting and satisfaction data. (3-30-07)
04. Community Support Workers and Support Brokers Quality Assurance Activities. Community

support workers and support brokers must participate and comply with quality assurance activities identified by the
Department including performance evaluations, satisfaction surveys, quarterly review of services provided by a legal
guardian, if applicable, and spot audits of time sheets and billing records. (3-30-07)

05. Participant Choice of Paid Community Support Worker. Paid community support workers
must be selected by the participant, or his chosen representative, and must meet the qualifications identified in
Section 150 of this rule. (3-30-07)

06. Complaint Reporting and Tracking Process. The Department will maintain a complaint
reporting and tracking process to ensure participants, workers, and other supports have the opportunity to readily
report instances of abuse, neglect, exploitation, or other complaints regarding the HCBS program. (3-30-07)

07. Quality Oversight Committee. A Quality Oversight Committee consisting of participants, family
members, community providers, and Department designees will review information and data collected from the
quality assurance processes to formulate recommendations for program improvement. (3-30-07)

08. Quarterly Quality Assurance Reviews. On a quarterly basis, the Department will perform an
enhanced review of services for those participants who have waived the criminal history check requirement for a
community support worker or who have their legal guardian providing paid services. These reviews will assess
ongoing participant health and safety and compliance with the approved support and spending plan. (3-30-07)

09. Home and Community Based Service Specific Reviews. The Department will implement quality

assurance and improvement activities to ensure compliance with the rules in IDAPA 16.03.10, “Medicaid Enhanced
Plan Benefits.” Sections 310 through 31; ( )

(BREAK IN CONTINUITY OF SECTIONS)

301. FISCAL EMPLOYER AGENT DUTIES AND RESPONSIBILITIES: CONSUMER-DIRECTED
COMMUNITY SUPPORTS.

01. Federal Tax ID Requirement. The fiscal employer agent must obtain a separate Federal Employer
Identification Number (FEIN) specifically to file tax forms and to make tax payments on behalf of program
participants under Section 3504 of the Internal Revenue Code (26 USC 3504). In addition, the provider must:

(3-29-10)

a. Maintain copies of the participant’s FEIN, IRS FEIN notification letter, and Form SS-4 Request for

FEIN in the participant’s file. (3-29-10)
b. Retire participant's FEIN when the participant is no longer an employer under consumer-directed
community supports (CDCS). (7-1-11)
02. Requirement to Report Irregular Activities or Practices. The provider must report to the

Department any facts regarding irregular activities or practices that may conflict with federal or state rules and
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regulations; (3-29-10)

03. Procedures Restricting FMS to Adult and Children’s DD Waiver and Children’s HCBS State
Plan Option Participants. The provider must not act as a fiscal employer agent and provide fiscal management
services to a DD waiver or Children’s HCBS State Plan Option participant for whom it also provides any other
services funded by the Department. (7-1-11)

04. Policies and Procedures. The provider must maintain a current manual containing comprehensive
policies and procedures. The provider must submit the manual and any updates to the Department for approval.
(3-29-10)

05. Key Contact Person. The provider must provide a key contact person and at least (2) two other
people for backup who are responsible for answering calls and responding to e-mails from Department staff and
ensure these individuals respond to the Department within one (1) business day. (3-29-10)

06. Face-to-Face Transitional Participant Enrollment. The provider must conduct face-to-face
transitional participant enrollment sessions in group settings or with individual participants in their homes or other
designated locations. The provider must work with the regional Department staff to coordinate and conduct
enrollment sessions. (3-29-10)

07. SFTP Site. The provider must provide an SFTP site for the Department to access. The site must
have the capability of allowing participants and their employees to access individual specific information such as
time cards and account statements. The site must be user name and password protected. The provider must have the

site accessible to the Department upon commencement of the readiness review. (3-29-10)

08. Required IRS Forms. The provider must prepare, submit, and revoke the following IRS forms in
accordance with IRS requirements and must maintain relevant documentation in each participant’s file including:

(3-29-10)

a. IRS Form 2678; (3-29-10)

b. IRS Approval Letter; (3-29-10)

c. IRS Form 2678 revocation process; (3-29-10)

d. Initial IRS Form 2848; and (3-29-10)

e. Renewal IRS Form 2848. (3-29-10)

09. Requirement to Obtain Power of Attorney. The provider must obtain an Idaho State Tax

Commission Power of Attorney (Form TC00110) from each participant it represents and must maintain the relevant

documentation in each participant’s file. (3-29-10)

10. Requirement to Revoke Power of Attorney. The provider must revoke the Idaho State Tax

Commission Power of Attorney (Form TC00110) when the provider no longer represents the participant and must

maintain the relevant documentation in the participant’s file. (3-29-10)

11. Home and Community Based Person-Centered Service Plan Requirements. The provider must

sign the written support and spending plan as required in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits,”

Section 31 ; ( )
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